




What	is	a	Musical	
Composi0on?	







So	How	Do	I	Get	Rights?	

Well,	that	depends.	What	do	you	want	to	do?	
You	need	separate	rights	for	each	use:			

v Combining	music	with	video	
v Broadcas?ng	music		
v Playing	music	in	public	
v PuAng	music	on	the	internet	
v Making	copies	of	music		
v Doing	a	cover	





Music	Rights	Requirements	
	 Composi0on	Holder Sound	Recording	Holder Ar0st Other 

	 

	 Mechanical Sync 
Public	

Performance Mechanical Sync 
Public	

Performance 
Publicity	/	

Performance DMCA 

	 Audio Over-the-air 	 	 Blanket 	 	 	 Need	to	Clear* 	 

	 Audio Single	song	stream 	 	 Need	to	Clear 	 	 Need	to	Clear Need	to	Clear* 	 

	 Audio Mul0	song	stream 	 	 Blanket 	 	 Blanket Need	to	Clear* Comply 

	 Audio Podcast/downloads Need	to	Clear 	 	 Need	to	Clear 	 	 Need	to	Clear* 	 

	 Video Podcast/downloads Need	to	Clear Need	to	Clear 	 Need	to	Clear Need	to	Clear 	 Need	to	Clear* 	 

	 Video Stream 	 Need	to	Clear Need	to	Clear 	 Need	to	Clear Need	to	Clear Need	to	Clear* 	 

	 Live Live	events 	 	 Need	to	Clear 	 	 	 Need	to	Clear* 	 

	 Embeds Embedded	audio/video 	 	 	 	 	 	 	 	 

	 

 
 
*This applies only if one is making a recording of a live performance.                      



Key	Players	in	the	Music	Marketplace	

Musical	works	and	sound	recordings	can	be	–	and	
oFen	are	–	created,	owned,	and	managed	by	

different	en??es	
v Songwriters	
v Music	Publishers	
v Performing	Rights	Organiza?ons	(PROs)	
v Mechanical	Rights	Administrators	
v Recording	Ar?sts	and	Producers	
v Record	Companies	







•  Songwriters	and	publishers	almost	always	
associate	themselves	with	a	PRO,	which	is	
responsible	for	licensing	their	public	performance	
rights	

•  The	two	largest	PROs	-	The	American	Society	of	
Composers,	Authors	and	Publishers	(ASCAP)	and	
Broadcast	Music,	Inc.	(BMI)	–	represent	over	90%	
of	the	songs	available	for	licensing	in	the	United	
States	

•  They	both	operate	on	a	not-for-profit	basis	and	
are	subject	to	an?trust	consent	decrees	that	
impose	constraints	on	their	membership	and	
licensing	prac?ces	



•  The	 right	 to	 make	 and	 distribute	 phonorecords	 of	 musical	 works	 –	 i.e.,	 the	
mechanical	right	–	is	subject	to	compulsory	licensing	under	Sec0on	115	of	the	
Act	

	
•  In	 prac0ce,	 because	 of	 the	 administra0ve	 burdens	 imposed	 by	 the	 license,	

mechanical,	licensing		is	oVen	handled	via	third-party	administrators	

• The	oldest	 and	 largest	 third-party	 administrator	 is	 the	Harry	 Fox	Agency,	 Inc.	
(HFA)	

• Mechanical	 licenses	 are	 also	 issued	 and	 administered	 directly	 by	 music	
publishers	in	many	instances	

	







	 Descrip0on Challenge 

Fair	Use Complies	with	copyright	fair	use 
•  Fair	use	not	always	understood	or	easily	

determined. 

Formal	Source	License Legal	documents	from	rights	holder(s) 
•  Administra?vely	burdensome	to	manage	
•  Expensive	
•  Typically	for	a	limited	?me	period	

Informal	Source	License E-mail	permission	from	ar?st/
representa?on	to	use	music 

•  May	not	fully	cover	risk 
•  Difficult	to	manage	documenta?on	of	e-mail 

Licensed	Music 
Use	fully	licensed	music	from	online	
music	library 

•  Music	not	necessarily	of	the	best	story-
telling	quality 

Commission	Composi0on Commission	original	music •  Significant	effort 
•  Expensive 

No	Permission Use	music	without	permission •  Significant	legal	and	financial	risk 



•  Corpora0on	For	Public	Broadcas0ng	
(CPB)	blanket	licenses	only	apply	to	
CPB	covered	broadcasts	and	music	
streamed	on	CPB	covered	websites.		

	
	
•  If	you	need	a	supplemental	license,	it	
takes	0me.	Permissions	departments	
are	notoriously	slow.		

•  They	might	not	grant	permission.	



Statutory	License	for	Public	and	
Noncommercial	Broadcas0ng	

	The	 ac?vi?es	 of	 public	 and	 noncommercial	 educa?onal	 broadcasters	 are	
subject	to	a	hodgepodge	of	music	licensing	protocols.		
	
Sec?on	 118,	 which	 only	 applies	 to	 over-the-air	 broadcasts,	 provides	 a	
statutory	 license	 that	 covers	 such	 en??es’	 public	 performances	 of	 musical	
works	and	reproduc?ons	and	distribu?ons	that	enable	such	performances	

v Noncommercial	broadcasters	must	clear	digital	
performance	rights	for	musical	works	(i.e.,	for	internet	
radio)	with	the	PROs	

v Sec?on	118	license	does	not	extend	to	the	use	of	sound	
recordings	by	noncommercial	broadcasters		

				(instead,	look	to	Sec?on	114(b))	



Blanket	licenses	

ASCAP	
•  Streaming	license	effec?ve	

through	2017.	Broadcast	
license	also	expires	in	2017.	
ASCAP	wants	to	combine	
streaming	&	broadcast	into	
a	single	agreement.	
Currently	in	nego?a?ons.	

•  CRB	ini?ated	a	Sec	118	
proceeding	for	broadcast,	
but	we	hope	to	enter	into	
an	agreement	to	avoid	the	
proceeding.	

BMI	
•  Streaming	license	expired	in	

2015	and	we	have	a	
temporary	license	in	effect	
and	are	nego?a?ng	terms.		

•  Broadcast	expires	in	2017.		
Trying	to	nego?ate	before	a	
Sec	118	proceeding	begins.	



Sound	Exchange	

•  We	have	a	5-year	agreement	in	place	from	
1/1/16	through	12/31/20.		Next	proceeding	
will	begin	1/1/19.	

•  Covers	compliant	streaming	in	digital	
plakorms	for	“sound	recordings”	only.	





•  These	prac0ces	have,	of	course,	spurred	li0ga0on.	

•  Some	courts	have	ruled	that	unauthorized	public	performances	of	pre-1972	sound	
recordings	violated		applicable	statutory/common	law.	

•  Federal	and	state	courts	in	California	both	ruled	against	SiriusXM	as	did	a	federal	
court	in	New	York.		

•  These	rulings	were	not	expressly	limited	to	digital	performances	and	thus	could	
have	implica0ons	for	terrestrial	radio	performances	of	pre-1972	sound	recordings.		

•  Similar	lawsuits	alleging	unauthorized	use	of	pre-1972	recordings	have	been	filed	
against	Pandora,	Google,	Apple	and	Rdio.	

	




